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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19, 287 


Appellant, 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Norman Salley, the appellant, was tried and convicted 
in the United States District Court for the District of 
Columbia of the sale, possession, and facilitation of nar- 
cotic drugs, in violation of 26 U.S.C. 4704(a) and 4705(a) 
and 21 U.S.C. 174. On March 26, 1965, judgment of conviction 
was entered, appeal was noted, and the District Court ordered 
that the appellant be authorized to proceed on appeal without 


prepayment of costs. This Court has jurisdiction upon appeal 


to review the judgment of the District Court under 28 U.S.C. 


1291. 


STATEMENT OF THE CASE 


On January 22, 1965, upon Appellant's motion, Judge 


David A. Pine severed counts one through three from counts 
four through six in an indictment charging the sale, Seaeaguton 
and importation of narcotic drugs on two separate ocensto -- 
April 17, 1964 and September 3, 1964. | 
Appellant was tried before Judge Alexander Holtzoff 
and a jury on February 16--18, 1965, and convicted of the Sep- 
tember 3rd sale, possession, and importation of narcotic drugs. 
On voir dire, the court questioned the prospective 
panel and denied written and oral requests of defense counsel 
for further questions (V.D.--Tr. 5-7). : 
The Government presented three witnesses: carl WwW. 
Brooks, Joseph W. Somerville, and John A. Steele. carl We 
Brooks, an officer of the Metropolitan Police Department assigned 
to the Police Academy (Tr. 9), testified that he had worked in 
an undercover capacity for seven months (Tr. 10); that he had 
made ninety-three purchases of narcotic drugs during that period 
(Tr. 17); and that on September 3, 1964, he had purchased six 
capsules from the appellant while in the company of John Doe 
P.J. and Ernest Tomlinson (Tr. 13). : 
Joseph W. Somerville, a detective assigned to the 


Metropolitan Police Department's Narcotics Squad, testified 
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that he received six capsules from Carl W. Brooks on Septem- 
ber 4, 1964 (Tr. 68), placed the capsules in a lock-sealed 
Treasury Department envelope (Tr. 69), and, on September 8th, 
delivered the envelope to Dr. Steele (Tr. 70). 


Dr. John A. Steele, an analytical chemist for the 


Internal Revenue Service, Alcohol and Tobacco Tax Laboratory, 


testified that he received the envelope (Tr. 72), determined 
through chemical analysis that the six capsules contained 
narcotic drugs (fr. 73), and turned the envelope and its con- 
tents over to Williams Collins, Assistant United States Attor- 
ney (Tr. 73). 

At the beginning of the second day of the trial, de- 
fense counsel's two motions for mistrial were denied by the 
court (Tr. 32-35). 

At the close of the Government‘s case, defense counsel's 
motion for a judgment of acquittal was denied by the court 
(Tr. 77}, and defense counsel submitted to the court Appellant's 
Proposed instructions (Tr. 78). 

Appellant, appearing as the only witness for the de- 
fense, testified that he had seen Ernest Tomlinson several 
times on the street, that he had never seen Carl W. Brooks un- 
til the day of his arrest, that he had never sold narcotics to 
Carl W. Brooks, and that he did not remember where he was on 


September 3, 1964 (Tr. 83). 


The court instructed the jury (Tr. 111-125) after 


further verbal requests by defense counsel (Tr. 108-109), ang 
defense counsel noted Appellant’s objection to the charge 


(Tr. 125). 


| 
The jury retired at 11:05 a.m. At 11:35 a.m., the 


jury*s request for Defendant's Exhibit No. 1 was granted by the 
court (Tr. 127). At 11:50 a.m., the jury's request for 
“Officer Brooks' first description of" Appellant was refused 
by the court (128-129). At 12:23 p.m., the jury returned a 


verdict of guilty on all three counts (Tr. 130). 


STATUTES INVOLVED 


24(a) Fed. R. Crim. P.: The court may permit the defendant or 
his attorney and the attorney for the government to conduct 
the examination of prospective jurors or may itself conduct 
the examination. In the latter event the court shall per- 
mit the defendant or his attorney and the attorney for the 
government to supplement the examination by such further 
inquiry as it deems proper or shall itself submit to the 
prospective jurors such additional questions by the 
parties or their attorneys as it deems proper. 


Fed. R. Crim. P.: If the offense charged is punishable 
by imprisonment for more than one year . . . the defendant 
- - - fis entitled to] 10 peremptory challenges. 


18 U.S.C. 3500(b}: After a witness called by the United States 
has testified on direct examination, the court shall, on 
motion of the defendant, order the United States to produce 
any statement (as hereinafter defined) of the witness in 
the possession of the United States which relates to the 
subject matter as to which the witness has testified. 


18 U.S.C. 3500{e}: The term “statement"™ . . . means-—— 
(1) a written statement made by said witness and signed 
or otherwise adopted or approved by him; or 
(2) a stenographic, mechanical, electrical, or other re- 
cording, or a transcription thereof, which is a substan- 
tially verbatim recital of an oral statement made by said 
witness to an agent of the Government and recorded con- 
temporaneously with the making of such oral statement. 


STATEMENT OF POINTS 


It was reversible error for the court to refuse to give 
an instruction as to identity. 

| 
Reversible error resulted when the court unreasonably 


deprived Appellant of a fair opportunity to exercise 


intelligently his right of peremptory challenge. 


Reversible error resulted when the court prohibited 
Appellant's proper quest for legitimate Jencks state- 


ments. 


Reversible error resulted when the court denied Appel- 


lant's motion for judgment of acquittal. 


The trial court's conduct denied to Appellant a fair 


trial. 


SUMMARY OF ARGUMENT 


The trial court's interested and subjective participa- 


tion in the proceedings created an atmosphere inconduc@ive to 


a fair trial. The court unjustifiably censured defense coun- 


sel and criticized the Georgetown Legal Internship Program of 
which defense counsel was at the time of the trial a member. 
The court prejudicially rebuked defense counsel in open court 
and imputed bad motives to defense counsel in his handling of 
the defense. The court belittled defense counsel making it 
appear that counsel was making improper demands for documents 
ang rulings. The court’s lecture on defense ethics placed 
counsel in a precarious and enigmatic position as to his pre- 
sentation of the defense. These actions by the court had the 
effect of prejudicing the client in the eyes of the jury and 
unnerving his counsel, throwing him off balance so that he 
could not devote his best talents to the defense of Appellant. 

The court unreasonably deprived Appellant of a fair 
opportunity to exercise intelligently his right of peremptory 
challenge. 

When defense counsel sought as a Jencks statement a finan- 
cial report filed by a Government witness and sought to lay a 
proper foundation for its production by showing that the report re- 
lated to the witness's testimony on direct examination, the court 
ruled before the witness had an opportunity to answer counsel's 


inquiry as to the existence of such a report that the report was 


irrelevant. As such, the court prohibited Appellant's proper 
| 


quest for a legitimate Jencks statement. 


The court should have granted Appellant's motion for 


judgment of acquittal because there was insufficient evidence to 


let the case go to the jury. The Government's sole material 
witness was uncorroborated by any independént testimony or 


proof despite the fact that a Government informer who alleged- 


ly had participated in the sale had been subpoenaed as a witness 
by the Government and was in the witness room during the trial. 
The Government agent's identification of the appellant 
was the most crucial question before the jury. Although the 
court informed defense counsel that Appellant had a right to an 


instruction on identity and that such instruction would be given, 


the court refused to give Appellant's requested identity in- 
struction or in the alternative to give its own identity in- 


struction. Appellant was thereby denied his right to have the 


court explain to the jury his theory of the case. 
| 


Wherefore, Appellant respectfully requests that the 
judgment of conviction below be reversed and the case be reman- 
ded for an appropriate remedy with instructions that the trial 


judge below not conduct any future proceedings. 


I. 
IT WAS REVERSIBLE ERROR FOR THE COURT TO 
REFUSE TO GIVE AN INSTRUCTION AS TO IDENTITY 
The verity of the undercover agent's identification of 

the Appeliant constituted the crux of the case. The defense 
contended that this was a case of commercial misidentification 
and capsule confusion in that the Appellant was mistakenly 
named as the seller in a sale that either took place with some- 


ene else, probably one of Appellant's acquaintances, or a sale 


that did not transpire at ali--the capsules in evidence being 


the product of one of the ninety-three purchases made by Agent 
Brooks during seven months (Tr. 108-109). 

The Gefense maintained that Agent Brooks had confused 
the Appellant with one of Appellant's several acquaintances who 
were under surveillance. To that end, defense counsel intro- 
duced into evidence a photograph (Tr. 85) which showed Appel- 
lant at a table in a local social club with several individuals, 
among whom were Waiter Parker, Waiter Copeland, and Howard Swan 
(Tr. 82}. Agent Brooks testified that he had seen the photo- 
graph one or possibly two months before the purported Septem- 
ber 3rd sale (Tr. 99). The court, however, would not allow 
Agent Brooks or Appellant to answer defense counsel's question 
if any of the following individuals were under suspicion or in- 
Gictment for narcotics offenses: Swann (Tr. 40), Parker (Tr. 


48), or Copeland (Tr. 82). 


It was established that in his work report of sectastar 3, 1964, 
Agent Brooks had referred to Exhibit No. 2 of Walter Parker and 
Exhibit No. 2 of Appellant and had mentioned Howard swan (Tr. 
96). Moreover, Agent Brooks’ testimony as to the physical 
descriptions of Swan (Tr. 41), Parker (Tr. 48), Andrew Dankins 
(Tr. 48), and Appellant (Tr. 53) indicated Brooks’ sense and 
feeling for the relative physical similarity possessed by the 
named individuals. Though Agent Brooks had testified that he 
purchased the capsules from the appellant while in the company 
of John Doe P. J. and Ernest Tomlinson (Tr. 13) and though the 
Government stated that Ernest Tomlinson was in the witness 
room (Tr. 74), no testimony corroborating Agent Brooks* identifi- 
cation of Appellant was placed before the court and the jury 
by the Government. | 

Despite the importance of the verity of Agent Brooks' 
identification and despite the fact that the court had informed 
defense counsel that the appellant had a right to an instruc- 
tion on mistaken identity (Tr. 108-109), the court refused to 
give “defendant's prayer no. 12" (Appendix No. I ) or in the 


alternative to give its own identity instruction. The court's 


| 
entire instruction on the appellant's theory of the case is as 


follows: 


On the other hand, the defendant took the witness 
stand and denied that he made any such sale to 
Officer Brooks on September 3rd and he further 
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testified that he did not even know Brooks and 
never saw him until he, the defendant, was 
arrested on September 28th. He does not remem- 
ber, he says, what he did on September 3rd or 
where he was on that day (Tr. 119-120). 


The defendant denies that he made any such sale 
and takes the position that if Officer Brooks 
did buy these six capsules on September 3rd, he 
must have bought it from someone else and not 
from the defendant (Tr. 111). 


In McAffee v.U.S.,70 U.S. App. D.C. 142, 153, 105 F.2d 


21. (1938), this Court established the general principle that 


It is error not to give requested instructions if 
they correctly state the law and are warranted 
by the issues and the evidence, unless the sub- 
stance of the requests is correctly, substan- 
tially and fAirly covered by the general charge 
of the court or by other instructions of either 
party given by the court. 


More particularly, in Tatum v. U.S., 88 U.S. App. 
D.C. 386, 391, 190 P.2d 612 (1951), this Court stated that 
- - - in criminal cases the defendant is entitled 
to have presented instructions relating to a 
theory of defense for which there is any founda- 
tion in the evidence, even though the evidence 
may be weak, insufficient, inconsistent, or of 
doubtful credibility. He is entitled to have 
such instructions even though the sole testi- 
mony in support of the defense is his own. 
Appellant's sole defense was based on a theory of mis- 
identification. Out of this basic premise evolved the theory 
of the confusion of capsules to explain the source of the 


narcotics before the court. An identity instruction was 
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warranted by the issues, and the substance of the request was 
not fairly covered by any general charge. The jury oe not 
told in unequivocal terms that identity, as an element of the 
crime, had to be proven beyond a reasonable doubt by the 
Government or that it is not necessary for the appellant to 
prove that another person may have committed the crime. Nor 
was the jury cautioned that the possibility of human error or 
mistake and the probable likeness or similarity of persons 
are elements to be considered. The court's refusal to give 
the requested identity instruction or in the alternative its 


own identity instruction in this case was prejudicial error 


as it denied to the appellant his right to have the court 


present instructions relating to his theory of the case. 


Ir 
REVERSIBLE ERROR RESULTED WHEN THE COURT 
UNREASONABLY DEPRIVED APPELLANT OF A FAIR 
OPPORTUNITY TO EXERCISE INTELLIGENTLY HIS 
RIGHT OF PEREMPTORY CHALLENGE. 

Conducting the voir dire, the court made the follow- 
ing inquiries (in substance): did any of the panel know the 
appellant or the witnesses? (V.D.--Tr. 3); had they heard 
anything about the case? (V.D.--Tr. 4): were they acquainted 
with counsel? (V.D.—Tr. 4); did they know any reason why 
they could not fairly decide this case? (V.D.--Tr. 4-5); and, 
as to one particular panelist, how well did she know one of 
the witnesses? (V.D.--Tr.3-4). 

Defense counsel submitted to the court a written list 
containing ten questions (Appendix No. II ) sought by the 
appellant (V.D.--Tr. 5 and Tr. 27-28). The court noted that 


the first request had already been asked and, handing the 


list back to defense counsel, commented, "Then don't give me 


questions that are repititious.” (V.D.--Tr. 5). 

Defense counsel‘s oral request that the panel be 
asked if they believed in the two principles of the govern- 
ment’s burden of proof beyond a reasonable doubt and the pre- 
sumption of innocence was refused by the court (¥.D.--Tr. 6). 
In addition, defense counsel's oral request that inquiry be 


made as to the involvement of any members of the panel 
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in prior narcotics cases was denied by the court. Involvement 
was defined by counsel as conviction, participation, teceos 
ing, or being under investigation (V.D.--Tr. 6-7). 

Appellant exercised one peremptory challenge on the 
panelist who had been related to a witness (V.D.--Tr. 8) 

At the beginning of the second day of the trial, the 
court first granted and then denied defense counsel's esesen 
that Appellant be allowed to file for the record a copy of his 
voir dire requests (Tr. 29-30). The court made certain nota- 
tions on the submitted requests (Tr. 28). : 

Appellant had the right to exercise ten peremptory 
challenges, 24(b) Fed. R. Crim. P., “without assigning. - - any 
reason for doing so" Hall v. U.S., 83 U.S. App. D.C. 166, 169 
171 F.2d 347 (1948). Though a peremptory challenge is an “arbi- 
trary and capricious species of challenge," Lewis v. B.S., 146 
U.S. 370, 376 (1892), defense counsel has a duty to question or 
to request the court to question the prospective jurors so that 
an intelligent use can be made of the right to challenge. Heald 
ve U.S., 175 F.2d 878 (10th Cir. 1949). : 

It is for the court to decide which questions are 
proper, 24 (a) Fed. R. Crim. P., but the court's discretion is 
“subject to the essential demands of fairness, “ Sellers v. U-S., 


106 U.S. App. D.C. 209, 210, 271 F.2d 475 (1959), and a 


“reasonable amount" of inquiry should be permitted. Beatty v. 


U.S., 27 F.2d 323, 324 (6th Cir. 1928). Reversible error 
-14- | 


results when the court exercises its discretion in such a way 


as to deprive “the accused of a fair opportunity to exercise 


intelligently fhis]} right of peremptory challenge.“ Bailey v. 


U.S., 53 F.2d 982, 984 (Sth Cir. 1931). 

We think that the rule to govern such situations 
may be summarized as follows: Full knowledge of 
all relevant and material matters that might bear 
on possible disqualification of a juror is essen- 
tial to a fair and intelligent exercise of the 
right of counsel to challenge either for cause 
or _peremptorily. Marvins Credit v. Stewarg and 
Steward, 133 A.2d 473, 476 (D.C. Mun. C.A. 1957). 
(Emphasis Added) 

In the case at hand, Appellant was unreasonably re- 
stricted in obtaining information from which an intelligent 
use could be made of the peremptory challenge. A list of the 
Prospective panel was not available to Appellant until minutes 
before the trial began. Though at trial Appellant was given 
by the Clerk of the court information which disclosed the ages 
and occupations of the members of the panel, the only other 
means for obtaining information upon which to base intelligent 
peremptory challenges was by observing the demeanor and 
answers given by the prospective jurors to the court's five 
questions. Appellant was forced to exercise his right of 
challenge exclusively on the basis of whether the panel was re- 
lated to or knew any of the witnesses, whether the panel knew 


counsel or the appellant, whether the panel had heard about 


tig 


the case, or whether, in their own judgment, the panel knew 
any reason why they couldn't try the case fairly. Appellant's 
observation of the manner and demeanor of the answering panel 
was limited to the one prospective panelist who was directiy 
interrogated by the court (V.D.--Tr.3-4). : 

None of the ten written requests submitted to the 
court were given. When defense counsel orally ae esi aes that 
the court inquire into the jury's belief in the principles of 
reasonable doubt and the presumption of innocence, the court 
responded, "I instruct the jury on that, I don't ask them." 
(V.D.--Tr. 6) In Beatty v. U.S., a case involving prohibition 
law violations, where the court denied the request of the ap- 
pellant that the jury be asked if they belonged or contributed 
to an organization for the enforcement of the prohibition laws, 
the Court of Appeals held that : 
While it would not be presumed that a juror would 
have, from such association, any prejudice which 
would prevent him from obeying the instructions 
of the court, yet we must regard such information 
as this as within the minimum which respondent is 


entitled to have as the basis of a peremptory 
challenge. 27 F.2d 323, 324 (6th Cir. 1928) 


Likewise, here, though a negative answer by a panelist to Appel- 
lant's question might not have hindered that panelist from 


obeying the court's instructions, the panelists belief in the 


principles of reasonable doubt and the presumption of innocence 
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was certainly within the informational minimum to which Appel- 
lant was entitled in order to exercise an intelligent peremptory 
challenge. Moreover, Appellant should have been given the 
opportunity to observe the manner and demeanor of any answer- 
ing panelist. 

When asked to inquire as to the panel's involvement in 
prior narcotics cases, the court replied, “Oh, no, I shall not 
insult the jury by asking them that" (V.D.--Tr. 7). Appellant 
needed to know if any potential juror, because of prior con- 
tact and experiences, had any preconceived ideas as to the 
issues to be tried in a narcotics case or any prejudgments for 
or against the parties in general. 

Appellant submits that reversible error resulted when 
the court unreasonably exercised its discretion in such a way 
as to deprive Appellant of a fair opportunity to exercise in- 
telligently his right of peremptory challenge. As such, Appel- 


lant's right to have his cause tried by an impartial jury was 


prejudiced. Hartzell v. U.S. 72 F.2d 569, 576 (8th Cir. 1934). 


IIt 


REVERSIBLE ERROR RESULTED WHEN THE COURT 
PROHIBITED APPELLANT'S PROPER QUEST FOR | 
LEGITIMATE JENCKS STATEMENTS . 


Officer Brooks testified on direct examination that he 


: | 
had purchased on September 3, 1964, from the appellant six 


capsules for $10.00 in Metropolitan Police Department advance 


funds (Tr. 13). 


At the beginning of Officer Brooks’ cross-examination, 


Jencks statements were sought by the appellant (Tr. 18-19, 20, 


| 
37, 38-39). When defense counsel attempted to determine 


whether the officer filed a financial report for September 3rd, 


the following interchange occurred in open court 


Q. 


Now, Officer Brooks, do you file daily 

financial reports with your superiors? 
| 

I file -- | 

MR, COLLINS: Objection to that, Your Honor. 

I don't see what relevancy that has.) 


COURT: Objection sustained. 
= MARTIN: Your Honor, I would like to 
state my -- 
THE COURT: Objection sustained. You may 
proceed. It is not my practice to consume 
time hearing objection on evidence unless I 
am in doubt and then to invite argument. 
Otherwise, the objection is stated and I rule. 
One of the sources of delaying trials or 
prolonging trials unnecessarily is permitting 
lawyers to argue over matters that re elemen- 
tary. 
MR, MARTIN: Your Honor, are you suggesting 
that I am delaying this trial by me for 
those things -- 
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THE COURT: The rules do not provide for interro- 
gatories to be submitted by counsel to the Court. 
You may proceed, please (Tr. 36-37). 

Appellant had a right to any “statement” of Officer 
Brooks, as a Government witness, which was in the possession of 
the United States and which related to the subject matter of 
his testimony on direct. 18 U.S.C. 3500(b)(e) Financial re- 
ports are Jencks “statements," Killian v. U.S., 368 U.S. 231 
{1961}, and, if prepared by the testifying Government witness, 
should be ordered produced by the court upon the motion of the 
defendant and may be used in cross-examination of said witness 
for impeachment purposes. Clancy v. U.S., 365 U.S. 312 (1961); 
U.S. v. McCarthy, 301 F.2d 796 (3rd Cir. 1962); U.S. v. Burke, 
279 F.2d 824 (8th Cir. 1960); U.S. v. Berry, 277 F.2d 826 
(7th Cir. 1960). 

Since financial reports may be Jencks “statements,” 
the Court apparently ruled that as a matter of law any finan- 
cial reports would be unrelated to Officer Brooks’ testimony 
on direct examination. But, the court had before it no informa- 
tion upon which to base a determination of irrelevancy. If 
financial reports existed there might have been in them 
references to the sale which Brooks had testified included a 
$10.00 payment of Government funds. Perhaps no reports existed. 


The duty was the court's to obtain sufficient information upon 
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which to base a proper ruling. 


An affirmative duty is placed upon the trial 
court to secure the information which is 
necessary to a proper ruling on particular 
requests for production in light of the | 
statutory purposes. The prosecution and de- 
fense have a duty beyond that imposed by | 
their ‘adversary positions in the trial | 
proper’ to assist the Court in this effort. 
Ogden v. U.S., 303 F.2d 724, 733 (9th Cir. 
1962). | 


Appellant should have been allowed to determine the 


existence of a related report, to lay the proper foundation, 
and to move for the production of the report. But, before an 
answer was made by Brooks to Appellant's initial question, the 
court ruled and refused to allow defense counsel to explain 
the basis for the request. Thereby the court's unwarranted 
restriction of Appellant's proper quest for legitimate Jencks 
statements materially prejudiced Appellant's Fe to 


impeach the witness upon whom the entire Government's case 


depended. Appellant submits that reversible error resulted. 
| 


Iv 
REVERSIBLE BRROR RESULTED WHEN THE COURT 
DENIED APPELLANT'S MOTION FOR JUDGMENT OF 
ACQUITTAL. 
fhis case was comprised of the testimony of two men -- 
Officer Brooks and appellant. The officer testified that on a 
particular day, while in the company of two other individuals, 
he purchased from the appellant several capsules of narcotics 
(Tr. 13). The appellant maintained that, though he could not 
remember what he had done on the day in question, he had never 


sold capsules to the officer (Tr. 83). Another officer testi- 


fied to the transition of the capsules from Officer Brooks to 


a chemist; the chemist verified that the contents of the cap~ 
sules contained narcotic drugs. Yet, no testimony was placed 
before the court and the jury corroborating the testimony of 
Officer Brooks concerning the sale itself. Though one of the 
two individuals who allegedly accompanied the officer during 
the purchase was in the witness room during the trial (Tr. 74), 
the Government chose not to call him. The court refused to 
rule on defense counsel’s request that Appellant be allowed to 
call the government witness as a hostile witness so that, among 
other information, it could be brought out that the witness had 
been given a suspended sentence in consideration for his 


Narcotic Squad services and so that appellamt would not, under 
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the rules of evidence, have to vouch for the character and 


eredibility of the witness. 

The six capsules and the Daily Work Report in evidence 
seem to corroborate the testimony of Officer Brooks. But, 
rather than corroboration, this evidence was nothing more than 
a restatement of the officer's belief in Appellant's participa- 
tion in the sale. Moreover, the authenticity of this evidence 
depended upon the verity of the testimony of the same officer 
who needed corroboration. Despite the capsules, the Daily Work 
Report, and the other Government witnesses, the case for the 
Government rested totally on the testimony of Officer Brooks. 

The encounter between the two men was cneceaae decided 
before it began. The officer's credibility was bolstered not 
only by the societally conditioned juror response of admiration 
and respect for policemen but also by the identity in the jury's 
mind of the officer with the side whose power and prospective 
allows them to announce “Ladies and gentlemen .. . this is the 
case of the United States vs. Norman Salley" (V.D. — Tr. 2). 
Additional advantage accrued to the Government from the jury's 
horror and hatred of the dark world of narcotics pushers and 
addicts. Common sense seems to say that no man would accuse 
another of a charge that is so damning to the reputation, so 
base and vile, unless those charges were true. So it is that 


an officer can walk into a court of law, point his finger at 
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another, saying “I accuse", and the other must, in a very 
practical sense, prove beyond a reasonable doubt that he is 
innocent. Although the trial judge stated that for the accused 
in a narcotics trial to take the stand is “an unusual thing, in 
away, because in most narcotic cases defendants don't take the 
stand" (Tr. 134), Appellant was faced with the burden of per- 
suasion cast upon him by the inherent circumstances of this 
type of trial. But, having taken the stand, the accused could 
do no more than deny the charges since he could not remember 
what he had done on the day in question (Tr. 83). 

The court denied defense counsel's motion for judgment 
of acquittal which was based on the theory that there had been 
a lack of corroboration of the testimony of Officer Brooks 
(fr. 77). Two cases have been cited in this jurisdiction as 
contra authority for the proposition requested by the appel- 
lant. Both are distinguishable. In_Morgan v. United States, 
115 U.S. App. D.C. 310, 319 P.2d 711 (1963), a conviction for 


violation of the narcotics law yas sustained on the basis that 


the evidence, which was claimed to have been illegally obtained, 


was suppressed and not used on trial. The court, by way of 
dictum, hinted that corroboration was unnecessary. Actually, 
the court stated that there was sufficient corroboration other 
than the testimony of the narcotics officer. Also, the de- 


fendant presented an alibi defense, a factor not present in 
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our case. (Tee Ann) Wilson v. U.S., 118 U.S. App. D.C, 319, 
335 F.2d 982 (1963), the second case, cites the Morgan’ case as 
authority for the proposition that corroboration of a single 
witness for the prosecution in narcotics cases is unnecessary. 
Appellant suggests that Morgan contains no such euling! 

It was held in Kelly v. U.S., 90 U.S. App. D.C. 125, 
194 F.2d 150 (1952), that the testimony of a single witness to 
the statutory offense of verbal invitation to commit sodomy 


should be received with great caution, and that the trial court 


should require corroboration of the circumstances surrounding 


the parties at the time and place of the alleged occurrence. 
The court emphasized that the crime charged was suspiciously 
viewed by the courts, and quoted the following language from 
Blackstone as justification for their suspicion: ! 


What has been here observed, especially with re- 
gard to the manner of proof, which ought to be 
more clear _in proportion as the crime is more de- 
testable, may be applied to another offense, of a 
still deeper malignity; the infamous crime against 
nature, committed either with man or beast. .. . 
But it is an offense of so dark a nature, 80 
easily charged, and the negative so difficult 

to be proved, that the accusation should be clearly 
made out for, if false, it deserves a punishment 
inferior only to that of the crime itself. Id. at 
128 and 153. 


The Court pointed out the potential dangers of un- 
| 
corroborated accusation under the statute with the following 


language: 


~ « - aS in all acute conflicts between public 
interests or between public and private interests, 


the law must be exceedingly careful in its 
processes. While enforcement of this particular 


statute must seek the prevention of the offense, 


it must also seek to prevent unwarranted irre- 


parable destruction of reputation, and it must 
seek to prevent the equally criminal offense of 


blackmail; it must not foster conditions or 
practices which make easy and encourage that 
offense. Adjustment of methods to foster all 
these objectives is not simple, and the balanc- 
ing of conflicting interests involved is not 

easy, bot within limits such achievements are 
possible. Id. at 128-9 and 154. (Emphasis added). 

The same need for corroboration is required in rape 
cases. According to Farrar v. U.S., 107 U.S. App. D.C. 204, 
275 F.2d 868 (1960), the uncorroborated testimony of the 
prosecutrix is not sufficient evidence to prove defendant's 
guilt of rape beyond a reasonable doubt. 

Narcotics charges are so damning to reputation, so 
base and vile, so easy to bring, and so hard to defend that the 
rationale for the above cited cases applies by analogy to 
establish the necessity of corroboration of the single essen- 
tial witness in a narcotics prosectuion. 

Exigency, the Government contends, compels the use of 
informers and undercover agents to catch narcotics offenders. 
As the Government argued, informers are used “to introduce the 
officer into the traffic” (C.A.--Tr. 19). The court stated 


that ". . . most crimes could not be ferretted out if every 
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detective had to wear a blue coat with brass buttons” (tr. 


102). Such tactics may be necessary in the detection-- 
apprehension phase of narcotics law enforcement, but, in what 
manner does this rationale of stealth, secrecy, and subter- 


fuge relate to the proof of the offense in a court of law? 


The Government argued to the jury 


we. » Ernie was with the officer at the time they 
met the defendant. Ernie did not make any trans- 
action, the officer did, though. But... it 
would be a futility for the police to send under- 
cover officers out on the street unless they had 
someone of this type to work for them. 


Now, to put a person like Tomlinson on the 
stand and expose him to cross-examination by 
either side is questionable. Here is a man who 
has volunteered his services to the police and 
has helped the police. And counsel has brought 
this out, 93 sales were made by the officer 
(C.A.--Tr. 19). | 


Thus, the Government contends that, even though 
Tomlinson was needed by Officer Brooks to establish the proba- 
ble cause necessary for arrest, his testimony was not requi- 
site at trial for the establishment of guilt beyond a reason- 
able doubt. Since Tomlinson had been brought by the dovern= 
ment to the witness room (V.D.--Tr. 3 & Tr. 74), this soot 
implies that there was some justification for the icon 
into the courtroom of undercover tactics and mentality by 
keeping Tomlinson away from a confrontation with the appel- 


lant. The Government “wants its cake and eat it too.” What 
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policy can override the essential fairness and substantial 


justice of a rule of law that requires corroboration of the 


accusing police officer in a narcotics prosecution when the eye- 
witness informer is readily available to the court and jury? 
Therefore, Appellant submits that there was insufficient evi- 
dence for this case to go to the jury and that reversible 

error resulted when the court denied Appellant's motion for 


judgment of acquittal. 


Vv 


THE TRIAL COURT'S CONDUCT DENIED TO APPELLANT A FAIR TRIAL 
| 
Appellant contends that the attitude, rulings, comments, 


i, : 
criticisms, etc., of the trial court denied to him a fair trial. 


In support of this contention, Appellant relates the following. 
| 


A 


Petsonal Criticism of Defense Counsel and the Legal Internship 
Program 


At the beginning of the second day of the trial, defense 
counsel approached the bench for the purpose of requesting that 
Appellant be allowed to file for the record a copy of the voir 
dire questions which had been sought by the appellant the pre- 
vious afternoon (Tr. 27-28). A dispute arose as to which of 
the written requests had been orally called to the court's 
attention. Defense counsel maintained that he had requested 
that the court question the panel as to their involvement in 


| 
prior narcotics cases; the court contended that said request 


had never been made (Tr. 27-28). [In fact, the request had 
| 


been made (V.D. -- Tr. 6-7).] Also, a dispute arose as to 
whether the court had considered and refused the submitted writ- 
ten requests (Tr. 28-29). At one point the court said to 


| 
defense counsel, “I don't like your attitude" (Tr. 29). The 
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jury was excused and the court inquired of defense counsel, 
“Are you trying to trap the Court" (Tr. 29). Finally, the 


court denied defense counsel's request to file for the record 


\ 
the voir dire questions. Speaking to defense counsel who was 


\ 
at the time a Georgetown Legal Intern, the court criticised 


the Program. 


I don't know why it is that we always have trouble 
with the Georgetown Legal Interns. That program 
needs a revamping because it started out wonderful- 
ly well several years ago. We have had a situation 
with the Georgetown Legal Interns; it is not due to 
the interns, it is due to the gentleman in charge 

of the program. All of the Judges of this Court 

feel that way. We always thought from the beginn- 
ing that the Georgetown Legal Intern program, as 
well as our Legal Aid Agency, would be models of 
ability and ethics and decorum. They are not being 
taught ethics sufficiently, and perhaps it isn’t 
their fault, and, unfortunately, this is.an attitude 
that is found in a number of law schools. 

But I have noticed, and I don't blame the interns too 
much, myself, that they haven't been sufficiently in- 
doctrinated. I hope that next year, perhaps, we will 
get a new crop of legal interns who will understand 
legal ethics. 

Now, I don't think you have been fair with the Court. 
(Tr. 30-32) 


B 
Personal Criticism of Defense Counsel 
Pollowing the interchange mentioned above, defense 
counsel moved for a mistrial on the grounds that statements 
made the previous afternoon by the court and the Government 


rendered a fair and impartial trial impossible for appellant. 
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The previous afternoon during the Government's direct examination 
of Officer Brooks the following took place in open court; 


MR. COLLINS: That is all the questions I have of the 

witness, Your Honor. 

THE COURT: Which counts are you proceeding on? 

MR. COLLINS: The September 3rd -- 

THE COURT: Which counts by number? Just look at the 
indictment. Now, which counts are you’ pro- 
ceeding under? 

MR.COLLINS: Fourth, Fifth Count and Sixth Count, Your 

Honor. 

THE COURT: Fourth, too: You haven't offered any proof, 

yet, on the Fourth Count, have you? 


‘Defense counsel maintained that this oblique reference to 
\ the existence of another indictment materially prejudices Appel- 
lant (Tr. 33) and that such information was inadmissible as evi- 
dence or as impeachment. The following transpired when counsel 


moved for a mistrial. 
THE COURT: That was a proper question because there 
was a severance and I wanted to know which 
group he was proceeding under. 
Motion denied. | 
Another thing that it is the dut of a lawyer 
is this, not to stultify himself and make 
specious arguments and lose his own intel- 
lectual self-respect, which you are doing. 
MR.MARTIN: Your Honor, I would like to state my Sra 
for this motion. 
THE COURT: No, you have stated the motion and it is 
denied. 
MR.MARTIN: I have not had a chance, Your Honor, to state 
the grounds and the reasons for this motion. 
THE COURT: I am not interested. You made the motion. 
You know, the Court can't let awryexs go on 
and on and on. 
(Tr. 33-34). (Emphasis added) 


Appellant's motion for mistrial had partially been made in 
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response to an attitude that had been evidenced by the court the 
previous day when, before the voir dire proceedings had begun, 
the Government explained to the court that there had been a 
severance of the counts in the indictment and the court commented : 

That is right, let's weight the law down in favor of 

defendants always, every time. 

After all, he has the privilege of not testi- 

fying, but, after all, we must not put a2 halo around 

him for exercising his privilege and make it easier 

for him {Tr. 4}. (Emphasis added) - 

¢c 

Prejudicial Comments in Open Court Concerning Jencks Statements 


At the beginning of Officer Brooks' cross-examination, 


defense counsel sought Jencks statements. Defense counsel es- 


tablishe@ that Officer Brooks had kept personal notes which re- 


lated to the sale he had just testified to and which he had with 
him in court (fr. 18-19). The following transpired when a re- 
quest was made for their production. 


MR. MARTIN: Your Honor, I move for the production of 
those notes under the Jencks Act. 

THE COURT: Well, you are not entitled to it under 
the Jencks Act. The Jencks Act does not 
relate to the witness’ own notes that he 
kept himself. 

On further reflection I am sure you 
realize that. However, you have a right to 
ask the Government whether they care to 
show you those notes, irrespective of the 
Jencks Act. That is a different matter 
(fr. 19). (Emphasis added) 


When defense counsel moved for a related Narcotics Squad 


Does 


Report which had been filed by Officer Brooks with his superior, 


the court responded: 
No, you must ask the Government if they will produce 
it. Don't ask the Court (Tr. 20). (Emphasis added). 


Next, defense counsel sought to determine if Officer Brooks 
had filed a financial report with his superiors which related 


to his testimony of direct that he had paid $10.00 to the ap- 
pellant for six capsules. The following took place. 


MR-MARTIN: Now, Officer Brooks, do you file daily 
financial reports with your superiors? 

A: I file -- 

MR. COLLINS: Objection to that, Your Honor. I don't 

see what relevance that has. 

THE COURT: Objection sustained. 

MR.MARTIN: Your Honor, I would like to state my | —_— 

THE COURT: Objection sustained. You may proceed. 
It is not my practice to consume time 
hearing objections on evidence unless I 
am in doubt and then I invite argument. 
Otherwise, the objection is stated on 
I rule. 

One of the sources of delaying trials 
or prolonging trials unnecessarily is: 
permitting lawyers to argue over matters 
that are elementary. 

MR.MARTIN: Your Honor, are you suggesting that x am 
delaying this trial by asking for those 
things -- 

THE COURT: The rules do not provide for interrogator- 
ies to be submitted by counsel to the 
Court. | 
You may proceed, please. 
(Tr. 36-37). 


When defense counsel asked Officer Brooks if he had made 
any oral or written statements to the Grand Jury Secretary, the 


court interrupted. 


THE COURT: Just a moment. Have you got a Grand Jury 
statement? 

MR. COLLINS: No, Your Honor. 

THE COURT: Very well. You know, the shortest way is 
the best, Mr. Martin. If there is such a 
statement and you want to see it, you are 
entitled to see it, and the best source 
from which to find out is to ask Government 
counsel (Tr. 38). (Emphasis added) 


When defense counsel asked the witness if he had made any 

oral or written statements to the Government, the court interrup- 
° ted. 

THE COURT: Mr. Collins, do you have a statement? 

MR. COLLINS: I have no written statement, Your Honor. 

THE COURT: ‘The Assistant United States Attorney has a 
right to interview witnesses, and his own 
private notes are not subject to production 
(Tr. 39)- 

Each time defense counsel requested a specific statement 
er sought to lay a proper foundation for a request, the court 
interrupted and directed counsel to seek the statements from the 
Government or itself directly negotiated with the Government. 
Counsel was made to look foolish as if he were improperly re- 
questing documents to which he was not entitled, and it was made 
to appear that only the graciousness of the Government caused 
the documents to be produced. 


The Jencks Act provides that “the court shall, on motion 


of the defendant, order the United States to produce any state- 


ment . . . -" 18 U.S.C. 3500(b). Also, case law directs that 


the burden rests upon the defendant to invoke the 
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statute at the appropriate time. The Act provides that 
the Court shall order the production of statements to 
which the defendant is entitled ‘on motion of the de- 
fendant! 'No ritual of words’ is required but the | 
defendant must plainly tender to the Court the question 
of the producibility of the document at a time when 

it is possible for the Court to order it produced, or 
to make an appropriate inquiry. den v. United States, 
303 F.2a 724, 733 (9th Cir. 1962). (Emphasis added) - 


D 
Miscellaneous Instances of the Court's Badgering pefense |Counsel 
Throughout the trial, the court lectured, criticised, or 
badgered defense counsel. For example, counsel had ee Ap- 
pellant's voir dire requests, “William B. Martin, (address), 
Appointed By This Court." The court admonished counsel that this 


was not the proper closing and lectured counsel on the ethics 


involved (Tr. 24-25). 


Defense counsel had cited the Honorable Walter J. LaBuy’s 


Manua vy 


1 On Jury Instructions In Federal Criminal Cases as author- 
ity for several of appellant's instruction requests. The court 
called counsel to the bench to say, "Tt is not an authority, 
it is just a form book." (Tr. 79). 

When the court, at the end of the case for the defense, 
sought to set the time limits for closing arguments, the follow- 
ing occured 

THE COURT: Now, gentlemen, how long do you want for 


summing up? 
MR. COLLINS: Fifteen minutes at the most, Your Honor. 
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Fifteen minutes a side? 

Your Honor, I may require a bit longer. 
No, it isn’t what you may require. That 
is not a courteous way -- 

(fxr. 105). 


When defense sought to note an exception to an adverse 
ruling by the court on one of Appellant's requests for instruc- 
tions, the court stated 


Very well. But you ought to realize-- you have a right 
to note an objection, but you must realize that the Court 
expects pretty clear thinking from counsel and you don't 
want the Court to get the impression that you confuse 

the law in your own mind or perhaps that you are trying 
to confuse the Court, I don't know which. 

(Tr. 102) 


E 


Defense Ethics 


During the court's analysis and criticism of the Legal 


Internship Program in which the court maintained that the Interns 
“are not being taught ethics sufficiently” (Tr. 30-31), the 
court defined for defense counsel its views on proper defense 


ethics. 


These young men seem to come in under a thought that 

it is their duty to get their clients off by hook or 

crook, by device, by stratagem, by artifice. If that 
were their duty, that would be a terrible reproach on 
the legal profession, but it is not the ethical duty 

of a lawyer representing a client. 


The ethical duty of a lawyer representing a 
client in a criminal case is to take every step to 
see that he is not convicted in violation of law, that 
he is not convicted on insufficient evidence. It is 
not his duty to try to get off a man who may be guilty 
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and get him off on technicalities or by hook or crook. 
I think it is a duty of defense counsel to be 
zealous in the defense of his client, to be sure that 
his client's rights are not invaded, but he must not 
use stratagem or devious devices -- and we have seen 
that done, unfortunately -- in the hope that he will 
get his client off, whether he is guilty or innocent. 


(Tr. 31) (Emphasis added) 


This ethical restatement by the court contained two con- 


tradictory hypotheses: on the one hand, defense counsel should 


be "zealous in the defense of his client," and, on the other 
hand, defense counsel should not try to get off a man whom he 
or the court considered to be guilty, especially if the de- 
fense was based on "technicalities" or “hook or crook." 

An attempt by defense counsel during the heat of the 
trial to unravel the contradiction may well have “unnerved 
him and (thrown) him off balance so that he could not devote 
his best talents to the defense of his client.“ United states 
v. Kelley, 314 F.2d 461, 463 (6th Cir. 1963). The context in 
which the court's analysis was given did not lend itself to 
the view by counsel that the court was admonishing him to be 
more vigorous in Appellant's defense. Rather, it may well have 
seemed to counsel that the court expected counsel to defend 
passively, that is, merely to see that the appellant was not 


convicted upon insufficient evidence. If counsel approached 


his duties according to this view that he was not to attempt 
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actively to free Appellant because he or the court considered 


the appellant guilty, counsel may well have had to act ina 
manner which he considered to be against the ethics of his pro- 
fession. 

Semantically, it is impossible for a lawyer to know that 
his client is guilty. “Guilty” is a decision upon an indict- 
ment brought in a competent court of law after a trial or 
guilty plea. For counsel to have known that his client was 
guilty Appellant would have to have already been convicted. 

The essential avestion revolved around the matter of proof in 
the courtroom. Since proof is seldom a black or white matter, 
the fact that any defendant may have done a particular act has 
no probative force until a thousand and one extenuating factors 
are also established. 

It was not counsel's ethical duty to pass on the guilt 
or innocence of the accused, and, then, to conduct his offense 
accordingly. “A client is entitled to say to his counsel, ‘I 
want your advocacy, not your judgment, I prefer the judgment 
of the Court.’ * Curtis, “The Ethics of Advocacy," 4 Stan. L. 
Rev. 3, 17 (1952). 

Canon 15 of the American Bar Association's Canons of Pro- 
fessional Ethics provides 


In the judicial form the client is entitled to the 


-37- 


benefit of any and every remedy and defense that is 

authorized by the law of the land, and he may expect 

his lawyer to assert every such remedy or defense. 

5 states 

It is the right of the lawyer to undertake the defense 

of a person accused of crime, regardless of his per- 

sonal opinion as to the guilt of the accused. Having 
undertaken such defense, the lawyer is bound, by all 
fair and honorable means, to present every defense 

that the law of the land permits . - - - 

In the final analysis, the scope of counsel's ethical 
duty is defined by the nature of our adversary system which is 
based on the pragmatic assumption that the truth of any con- 
troversy has a better chance of being discovered if each side 


fights as hard as it can to see that all the evidence and rules 


of law favorable to its case are placed before the court. 


Lord Macaulay went so far as to say that we obtain the! fairest 


decision “when two men argue as unfairly as possible on oppo- 
site sides" for then “it is certain that no important con- 
sideration will altogether escape notice." Cited in Frank, 
Courts on Trial 80 (1949). Given the fundamental premise of 
the innocence of the accused until proven guilty beyond a 
reasonable doubt, defense counsel should not have been dis- 
couraged by the court from exercising every ingenuity and argu- 
ment at his command. "These principles are not pious plati- 
tudes recited to placate the shades of venerated legal 


ancients. ‘They are working rules of law binding upon the court.” 
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Judge E. Barrett Prettyman in Billeci v. United States, 87 U.S. 
App. D.C. 274, 283, 184 F.2d 394 (1950). 

Thus it is that our system has evolved the principle that 
even the “guilty" or the unpopular deserve an attorney who will 
assert every legal remedy and defense, an attorney who will 
serve his client's best interests trusting in the integrity and 
long-range wisdom of the adversary system. Ultimately 

({t}he purpose of the rule is to preserve the integri- 

ty of society itself. It aims at keeping sound and 

wholesome the procedures by which society visits its 

condemnation on an erring member. . . . 

It marks society's determination to keep un- 
soiled and beyond suspicion the procedures by which 
men are condemned for 2 violation of its laws .... 

The lawyer appearing on behalf of an accused 

person is not present in court merely to represent 

his client. He represents 2 vital interest of 

society itself, he plays an essential role in one of 

the fundamental processes of an ordered community. 

Talks on American Law 35 and 37 (Berman ed. 1961). 

F 
Conclusion 

The criminal trial is a delicately balanced organism -- a 
socially established mechanism for adjudging the fact of im- 
puted wrong-doing and for assessing responsibility. Often 
choked with drama,’ clothed in the highest and lowest of passions, 


and devoid of an antiseptic, clinical atmosphere wherein deci- 


sions may be made leisurely and objectively, the criminal trial 


depends for its ultimate wisdom and success upon the best efforts 
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of each of its participants as they fulfill thier nt etones 
Though it is true that "judges are but human under their 
robes and judicial tempers may wear as thin as those of other 
mortals," the very nature of the office "requires a seif-re- 
straint from those that set upon the bench which those in 
other occupations need not exercise." State v. Hedding, 172 


A.2da 599, 602, 122 vt. 379 (1961). While it is also true that 


a judge in a criminal case is "not an inert figure . ~. . not 
a mere moderator," Billeci v. United States, 87 U.S. App. 


D.C. 274, 282, 184 F.2d 394 (1950), nevertheless 

(t)he influence of the trial judge on the jury is 
necessarily and properly of great weight. . . .) 
And jurors are never watchful of words which fall 
from his lips . .. . In conducting the trial the 
judge should be careful not to do or not to say 
anything which might have the effect of prejudic- 
ing the cause of either party . . . . United States 
v. Carengella, 198 F.2d 3, 8 (7th Cir. 1952). | 
. . . a trial judge cannot be argumentative in his 
own comments; he cannot be an advocate; he cannot 
urge his own view of the guilt or innocence of the 
accused. Billeci, supra, at p. 283. 

| 
Not only does the accused have a right to a fair trial 


but also "the attorney at law appearing in open court . a 
is entitled to such treatment from the court that the interest 
of his client may not be prejudiced. This is not a matter of 


indulgence, but of right." Grock v. United States, 53 U.S. 


App. D.C. 146, 147, 289 F. 544 (1923). “In the eyes of a 
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jury a client and his counsel are so closely associated that the 


belittling of the counsel is often prejudicial to the client." 


State wv Hedding, supra, at p. 602. 


Persons accused of crime have the right to be 
represented by counsel whose usefulness shall not 
be impaired by any unfavorable remark oF critical attitude 
on the part of the trial judge in the presence of 
the jurors, who are quick to observe and apt to 
receive hostile impressions, which deprive them of 
that fair and unbiased mental attitude which every 
juror should at all times possess in order to do 
justice between the state and the defendant at the 
bar. ‘then a trial judge discredits counsel for the 
defense in a criminal case, he, to a certain extent 
discredits the defense, and thus deprives a de- 
fendant of a constitutional right. State v. Levy, 
113 P.2d 306, 312, 8 Wash. 2d. 630 (1941), quoting 
from State v. Moneymaker, 100 Wash. 463, 171 P. 253. 


Moreover, imputing bad motives to an attorney “should 
never be announced by a judge except in findings upon a formal 
charge of misconduct, and even then not in the presence of a 
jury trying another person for a crime." Lau Lee v. United 
States, 67 P.2a 156, 159 (9th Cir. 1933). 

Appellant submits that the court's conduct denied to Ap- 
pellant a fair trial. Pirst, the court's rulings, aside com- 
ments, rebukes, and impatience conveyed to the jury a feeling 
that the court considered defense counsel to have been making 
patently improper and unwarranted objections and requests; 
that the court looked upon the defense as being based on de- 


ception and chicanery; and that the court expected the jury to 
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do its duty by rendering a guilty verdict. As such, the jury 
was prevented from impartially weighing the evidence before 
them. Secondly, the court's actions impaired the ineaeencs and 
destroyed the usefulness of defense counsel in the presentation 
of Avpellant's case. The court criticised, ridiculed, and 
quarreled with counsel throughout the trial ina paar that 
cannot be justified as harmless digression, casual cautioning, 
or humorous asides. The court's conduct "tended - - ; to un- 
nerve [defense counsel] and throw him off balance so that he 
could not devote his best talents to the defense of his client.” 
United States v. Kelley, 314 F.2d 461, 463 (6th Cir. 1963); 
Young and Simmons v._United States-, ___ U.S. App- D.c. 


p. 5 (#18662 dec. March 19, 1965). Thirdly, the court's 


conduct denied to Appellant his right to have the trial “con- 


ducted by one who is a ‘disinterested and objective participant 
in the proceeding.' " Young and Simmons v. United States, 
supra at pp. 6-7; quoting Billeci, supra, at p. 283. 

Therefore, Appellant submits that the trial court's cum- 
ulative conduct necessitates a new trial because “thei trial 
judge's activist participation could well have been prejudicial 
at the very least," Jackson v. United States, 117 u.8- App. 
D.C. 325, 326, 329 F.2d 893 (1964), and because it cannot 


be said “with sufficient confidence" that the appellant was not 
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thereby prejudiced by the court's actions. Young and Simmons v. 


United States, supra, at p. 6. 


CONCLUSION 


WHEREFORE, Appellant respectfully prays that the judgment 


of conviction below be reversed and the case be remanded for an 


appropriate remedy with instructions that the trial judge below 


not conduct any future proceedings. 


Respectfully submitted, 


WILLIAM B. MARTIN 
| 
Counsel for Appellant 
Appointed by this Court 
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FOR THS DISTRICT OF COLUMBIA 
UNITED STATES OF AMSRICA, 
Plaintif<, 


Criminal No. 1028-64 


Defendant. 


INSTRUCTIONS TO JURY 
DEFENDANTSS PRAYER NO. 12 


DEFENDANTS PRA 

__ You are instructed that the identity of the defendant as 
the person who committed the crime is an element of every crime. 
Therefore, the burden is on the Government to prove beyond a 
reasonable doubt not oaty that the crime alleged was committed, 
but also that the defendant was the one who So it. 

In weighing the testimony of a onaael ‘as to identity, the 
possibility of human error or mistake and the probable likeness or 
similarity of persons ‘are elements that you should consider. You 
must be satisfied beyond 2 reasonable Goubt of the accuracy of the 
witness’ identification of the Gefenéant. 

In this regard, you are ngerictee that it is not neces— — 
sary for the defendant to prove that. another person may have com- 
mitted the eta? nor is the burden on the aefendant to prove his 
innocence. If facts and circumstances have pees Antroéuced into 

evidence which raise a reasonable Coubt as to whether the defon~ 
Gant was the person who committed pe crane charged, then you 


should fina the defendant not gaticy of the offense. 


” William B. Martin 
424 Pifth Street, N. We” 
Washington, D. Ce fii 


Counsel for the Defendant 
(Appointed by this Court) 


£ 
# 


cen ean Reem 


APPENDIX NO. II 


} 
} 


| 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| | 
UNITED STATES OF AMERICA, 


Plaintiff, 


NORMAN SALLEY, | 
x 


Defendant. 


EXAMINATION OF JURORS UPON VOIR DIRE 
QUESTIONS SUGGESTED BY DEFENDANT 


| 

ee : | 

ve é Criminal No. 1028-64 | 
otf it | 

| 

‘ 


1. Have any of you, before today, ee or heard of the 
‘defendant, Norman Salley? ; 
2. Do any. of .you now work or have any of you or members 
of your | family or close friends ever worked for the Metropolitan 


Police Department, The FBI, or any other investigative or law 


enforcement agency? 

3. Do any of you feel that because the Government has 
taken the time to charge Norman Salley with this crime that it is 
more ‘probable that he is guilty than innocent? Do any of you feel 

-that such a person is no longer entitled to the presumption that 
the law affords him that he is innocent until proven guilty 
beyond a reasonable doubt? Do any of you feel that it is unfair 
.for the law to ee such a very heavy burden of proof on the 
Government? : 

4. Have any of you such strong feetnigs about narcotics 
that you feel that you might convict a man simply wenaaee he 
might be guilty instead of fairly weighing the evidence and re- 
quiring that the Government prove his guilt beyond a reasonable 


* 


doubt? 


5. Have any of you ever been a juror in a case involving 


an alleged narcotics offense? 


paid 


. | = : 
i 6. Do any of you feel that you would take the word of a 


i s l 
: police officer over that of the accused simply because he is a 


police officer? 
i | 
7. If the Government presents evidence showing beyond a 
xeasonable doubt that a violation of the narcotics laws has been 


19h I 
committed, and then shows only that Norman Salley may be the one 


who committed the crime, would any of you feel that this places 
upon him the burden of proving his innocence? 

8. Do any of you feel that you would surrender your 
conviction based on the law and the “evidence solely because you 
were in the minority and the jury wanted to return’ a verdict? 


9. Do any of you feel that a police! officer's testimony 


is entitled to more wight than the testimony! of any other witness, 


merely because he is a police officer? 
10. Do any of you feel that you have any individual bias 
or prejudice of such a nature that if you were the defendant in 


_ this case, you would not want a person with such a bias or pre- 
i : 
judice acting as a jyror in your trial? | 


Willen, & y i, : 


William B. Martin 
Counsel for Defendant 
(Appointed iby this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Did the trial court’s instructions, viewed as a whole, 
fairly embody appellant’s theory that he had been mistak- 
enly identified as the seller of the narcotic drugs intro- 
duced at trial? 

2) Did the trial judge abuse his discretion when he de- 
clined to propound on voir dire examination of the pro- 
spective jurors the questions submitted by appellant? 

3) Was it an abuse of discretion for the trial court 
to rule irrelevant appellant’s question to an undercover 
officer concerning his practice of filing daily financial re- 
ports with his superiors? 

4) Did the trial court err when it denied appellant’s 
motion for a judgment of acquittal at the close of the 
Government’s case? 


(a) Is the uncorroborated testimony of a narcotics 
agent sufficient to result in a conviction? 

(b) Was the agent’s testimony corroborated under 
the circumstances of this case? 


5) Did the trial court’s comments or conduct deprive 
appellant of a fair trial? 


INDEX 


Counterstatement of the case 
Statute and rule involved 
Summary of argument 
Argument: 
I. The trial court’s instructions to the jury, viewed as a 
whole, fairly embodied appellant’s theory that he had 


been mistakenly identified as the seller of the nar- 
cotic drugs introduced at trial 


. The trial court did not abuse its discretion when it 
declined to propound on voir dire examination of the 
prospective jurors the questions submitted by appel- 
lant 


. It was not an abuse of discretion for the trial court 
to rule that appellant’s inquiry about the undercover 
officer’s practice of filing daily financial reports was 


. The trial court properly denied appellant’s motion for 
a sp pea of Lat at the close of the Govern- 
ment’s case ................ wine rc ni 


a. The sole testimony of an undercover officer is suf- 
ficient to convict of a narcotics offense 
b. Officer Brooks’ beamed rig Seen oe 
instant case ....... ae sin staennencscencne ney 


V. The trial court’s comments to appellant’s counsel, in 
all but two instances while the jury was outside the 
courtroom, did not deprive appellant of a fair trial ... 


a. Allegedly prejudicial remarks by the court in the 


b. Allegedly prejudicial remarks by the court at bench 
conferences when the jury was present in the 


. Allegedly prejudicial remarks by the court to ap- 
pellant’s counsel when the jury was not present in 
the courtroom 
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FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,287 


NORMAN SALLEY, APPELLANT 


vw 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Jury trial resulted in the conviction of Norman Salley 
for three violations of the narcotics laws, all arising out 
of a sale of heroin by him on September 8, 1964." Con- 


2 Counts One, Two and Three of a six-count indictment handed 
up by a grand jury on November 16, 1964, related solely to a sale 
of heroin by the defendant on April 17, 1964; Counts Four, Five 
and Six pertained to the transaction of September 3. Defense 
counsel’s motion for a severance of the April 17 counts from the 
September 3 counts was granted on January 22, 1965, and the gov- 
ernment elected to proceed on the September charges of which 
the defendant now stands convicted. 


(1) 


° 
- 


current sentences were imposed? and the defendant was 
allowed to proceed on appeal without prepayment of costs. 

The government’s case rested principally on the testi- 
mony of Officer Carl Brooks, an undercover agent with 
more than five years experience on the Narcotics Squad 
of the Baltimore Police Department (Tr. 9). As “Tojo” 
Officer Brooks had put his badge and uniform aside to 
enable him to enter the world of the narcotics addict and 
peddler (Tr. 11) where, for seven months, his effective- 
ness and his safety depended upon the maintenance of the 
guise he had assumed (Tr. 10). With Ernest Tomlinson, 
an informant, “Tojo” was introduced to the Washington 
narcotics trade. His first purchase occurred approximately 
one and one-half months later (Tr. 10, 64), and, occasion- 
ally he saw the defendant whom he came to know by 
name before making the purchase of September 3 (Tr. 
16). 

Officer Brooks testified that he was with Tomlinson 
when he saw the defendant at approximately 9:55 p.m. 
on 3. The three of them walked to 1328 T 
Street, N.W., where Salley took $10 from “Tojo” and in 
return gave him six capsules containing white powder. 
(Tr. 11, 12-13.) Neither the capsules, nor the container 
Salley kept them in, had any stamps on them (Tr. 15), 
and the officer did not present a written order form for 
their purchase (Tr. 17). The capsules were turned over 
to Detective Somerville of the Narcotics Squad on the 
night of September 4, 1964 (Tr. 15), and he, in turn, de- 
livered them to a government chemist. Dr. Steele testi- 
fied that his analysis of these capsules revealed the pres- 
ence of heroin hydrochloride (Tr. 78). The officer gave up 
his role as “Tojo” on September 6, 1964 (Tr. 64) and an 
arrest warrant for Norman Salley was issued September 
9, 1964 (Tr. 65). It was executed on September 28, 1964 
(Tr. 65-66). 


2He received five years on Count Four, 26 U.S.C. § 4706(a), 
twenty months to five years on Count Five, 26 U.S.C. § 4704(a), 
and five years on Count Six, 21 U.S.C. § 174. 
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Norman Salley testified in his own behalf to the effect 
that he could not remember where he was on September 
8, 1964, but that he was certain he had not sold narcotics 
to Officer Brooks (Tr. 88). According to the defendant, 
he had never even seen the officer prior to his arrest on 
September 28; however, he did know Ernest Tomlinson by 
sight (Tr. 88). Neither the prosecutor nor the defense 
counsel chose to call Tomlinson as a witness although he 
was present in the courtroom and available to either side 
(Tr. 74). Over government counsel’s objection, the 
defense attorney was permitted to argue to the jury 
that Tomlinson should have been called as a prosecution 
witness, and that failure to do so was sufficient to warrant 
an inference that his testimony would not have corrobor- 
ated Officer Brooks’ identification (Summation—Tr. 12- 
18). 

On cross-examination of Officer Brooks, and during the 
government’s case-in-chief, defense counsel introduced into 
evidence a notebook of daily reports kept by the officer 
while he was working his undercover assignment (Tr. 
45). The trial judge had offered his opinion that this 
notebook would not be admissible on government request; 
notwithstanding this advice, defense counsel introduced 
the entire notebook in an apparent attempt to show that 
the capsules purchased from Norman Salley were not the 
ones introduced at trial (Tr. 46). However, Officer Brooks 
explained that he had no other exhibits with him when he 
made the purchase from Salley and that he returned 
home shortly thereafter, picked up several prepared ex- 
hibits, and turned them over to Detective Somerville that 
same night (Tr. 15, 48). He did not turn over the cap- 
sules sold to him by the defendant until September 4, 
1964. The prosecutor was permitted to read an entry in 
the notebook for 9:55 p.m., September 38, saying that 
Officer Brooks had purchased drugs from Norman Salley 
in front of 1828 T Street, N.W. (Tr. 47). The jury re- 
tired to begin its deliberations at 11:05 a.m. on February 
19, 1965. At 11:85 a.m. the jurors asked for and received 
the notebook that the defendant had himself’ introduced 
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(Tr. 127), and at 12:23 p.m. they returned a verdict of 
guilty on each of the three counts charged (Tr. 180). 


STATUTE AND RULE INVOLVED 


Title 18, United States Code, Section 3500, provides in 
pertinent part: 

(b) After a witness called by the United States 
has testified on direct examination, the court shall, on 
motion of the defendant, order the United States to 
produce any statement (as hereinafter defined) of 
the witness in the possession of the United States 
which relates to the subject matter as to which the 
witness has testified. . . . 


Rule 24, Federal Rules of Criminal Procedure, pro- 
vides: 


(a) Examination. The court may permit the de- 
fendant or his attorney and the attorney for the gov- 
ernment to conduct the examination of prospective 
jurors or may itself conduct the examination. In the 
latter event the court shall permit the defendant or 
his attorney and the attorney for the government to 
supplement the examination by such further inquiry 
as it deems proper or shall itself submit to the pro- 
spective jurors such additional questions by the par- 
ties or their attorneys as it deems proper. 


SUMMARY OF ARGUMENT 


The court instructed the jury that it should consider 
all the evidence introduced at trial in arriving at a ver- 
dict, and, further, that the government had the burden 
of proving every element of the crimes charged beyond 
a reasonable doubt. Specifically, the court recalled to the 
jury that Norman Salley had testified that he never made 
a sale to Brooks and, in fact, had never met the officer 
prior to his arrest. At the conclusion of his instructions 
the trial judge reiterated that if the jury had a reason- 
able doubt “as to whether the defendant did or did not 
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make the sale” it should return a verdict of ‘Not guilty’. 
The court, therefore, did not commit error when it re- 
fused to instruct again on the identification issue, and 
the defendant’s theory of the case was literally incorpo- 
rated into those instructions. 

The trial court did not abuse its discretion when, after 
conducting its own examination of the prospective jury 
panel, it refused to propound the questions submitted by 
the defendant. Whether the jurors believed in the legal 
presumption of innocence and the Government’s burden 
of proof was immaterial because these were matters on 
which the court would instruct them and which their 
oaths bound them to accept. And since those persons 
selected for jury duty must be chosen from the District’s 
“intelligent and upright residents” the court did not abuse 
its admittedly broad discretion in the area of the voir 
dire examination by refusing to ask if any of them had 
been “under investigation” for or convicted of a narcotics 
offense. 

When defense counsel inquired of Officer Brooks if he 
filed financial statements with his superiors the trial judge 
properly sustained government counsel’s objection on the 
grounds of relevancy. Once before during the trial the 
court had explained that questions about the officer’s prior 
statements must be directed to the September 8rd trans- 
action, and, if counsel had reframed his question to meet 
the suggestions already made by the court, there is no 
indication that he would have been prevented from laying 
a proper foundation for the production of such a state- 
ment under the Jencks Act. This was a matter for the 
court’s discretion and clearly that discretion was not 
abused in the present circumstances. 

Appellant’s contention that the uncorroborated testi- 
mony of an undercover narcotics officer is insufficient to 
convict of a narcotics offense was rejected by this court in 
Wilson v. United States* and Morgan v. United States. 


*118 U.S. App. D.C. $19, 385 F.2d 982 (1963). 
#115 U.S. App. D.C. 310, 319 F.2d 711 (1963). 
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This argument is somewhat hypothetical in the instant 
case, however, because Officer Brooks’ testimony was cor- 
roborated by his personal notes of the transaction, con- 
tained in a notebook introduced by defense counsel during 
the Government’s case-in-chief. 

Finally, appellant contends that the trial court’s com- 
ments deprived him of a fair and impartial trial. But 
the allegedly prejudicial remarks occurred, with two minor 
exceptions, out of the jury’s presence. A reading of the 
transcript does not support appellant’s allegations that 
his attorney was “off-balance” or that he did not receive 
a trial before an impartial and disinterested umpire. 


ARGUMENT 


L The trial court’s mstructions to the jury, viewed as a 
whole, fairly embodied appellant’s theory that he had 
been mistakenly identified as the seller of the nar- 
cotie drugs introduced at trial. 

(Tr. 9-12, 16, 83, 111-25) 


An undercover officer, who had previously worked for 
five and one-half years on the Narcotics Squad of the 
Baltimore Police Department (Tr. 9-10), identified Nor- 
man Salley as the individual from whom he had pur- 
chased six capsules of heroin on September 3, 1964, in 
front of 1328 T Street, N.W. (Tr. 11-12). Officer Brooks 
further testified that he had seen appellant Salley on num- 
erous occasions before he made the purchase from him, 
and that appellant was known to him both by name and 
face (Tr. 16). Salley took the stand and testified that he 
had never sold narcotics to Officer Brooks; moreover, he 
denied ever seeing the officer before September 28, 1964, 
when he was arrested (Tr. 83). According to his testi- 
mony, he could not remember where he had been on the 
night of September 3rd when the sale allegedly occurred 
(Tr. 83). The first claim of error on this appeal lies in 
the contention that the trial court’s instructions did not 
adequately cover the defense theory of the case. 
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In his charge to the jury the court stated that the bur- 
den of proof was on the Government to show appellant’s 
guilt beyond a reasonable doubt. He continued: 


. . . Unless the Government sustains this burden 
and proves beyond a reasonable doubt that the de- 
fendant has committed every element of the offense 
with which he is charged, the jury must find him not 
guilty. 

I repeat, the burden is on the Government to prove 
the defendant’s guilt beyond a reasonable doubt. (Tr. 
114-15) 


After instructing the jury that the Government must 
prove the defendant guilty of each element of the offense 
beyond a reasonable doubt, the court further charged that 
“in determining whether the Government has established 
the charges against the defendant you will consider and 
weigh all of the evidence introduced at this trial . . . . 
(Tr. 116). This, of course, included both the testimony 
of Salley as well as that of Officer Brooks, who were the 
only witnesses questioned about the sale of September $rd. 

The trial judge then proceeded to discuss the evidence 
adduced at trial by both parties and, after briefly stating 
the Government’s position (Tr. 119), he took up the de- 
fendant’s theory of the case: 


On the other hand, the defendant took the witness 
stand and denied that he made any such sale to Offi- 
cer Brooks on September 3rd and he further testified 
that he did not even know Brooks and never saw him 
until he, the defendant, was arrested on September 
28th. He does not remember, he says, what he did on 
September 8rd or where he was on that day. 

It is for you, and for you alone, to decide what the 
fact was and where the truth lies. (Tr. 119-20) 


The judge concluded his instructions by elaborating on the 
possible verdict: 

If you find by proof beyond a reasonable doubt that 

the defendant sold the drug involved in this case to 


Officer Brooks on September 8rd, and the other ele- 
ments of the offenses are proven beyond a reason- 


8 


able doubt, you may find the defendant guilty. If, 
however, you find that the defendant did not make 
the sale, of course, you will find the defendant not 
guilty on each count. And if you have a reasonable 
doubt as to whether the defendant did or did not 
make the sale, you will also find the defendant not 
guilty. (Tr. 124-25) 


While the clear effect of these instructions was to crys- 
talize the central issue in the case, namely, whether Offi- 
cer Brooks had correctly identified Salley as the person 
from whom he had made the September 3rd purchase, de- 
fense counsel requested the judge to “instruct further” on 
the identification issue (Tr. 125). His request was denied 
(Tr. 125). 

In Jones v. United States, 113 U.S. App. D.C. 233, 307 
F.2d 190 (1962), the appellant advanced the proposition 
that the trial judge should have instructed the jury with 
greater particularity on the question of identification. 
Noting that the court had instructed the jury on the 
Government’s burden to prove the defendant’s guilt be- 
yond a reasonable doubt, on the duty to weigh all the 
testimony in the case, and on the matter of credibility, 
this Court found “that the jury could not have failed to 
understand that its task was to decide whether or not 
Jones was in fact the man who had held up the hotel 
clerk” Id. at 235, 307 F.2d at 192. Accordingly, the Court 
held that the court’s failure to instruct more particularly 
on the question of identification was not plain error.‘ 


*The Court pointed out that language in McKenzie v. United 
States, 75 U.S. App. D.C. 270, 273, 126 F.2d 533, 536 (1942) might 
suggest another result since the Court had said therein “the 
failure to say in plain words that if the circumstances of the iden- 
tification were not convincing, they should acquit, was error.” The 
McKenzie case was distinguished in Jones v, United States, supra, 
and in Obery v. United States, 95 U.S. App. D.C. 28, 217 F.2d 860 
(1954), on the ground that the trial court had not instructed that 
the jury must find that the Government had proved all the elements 
of the crime charged beyond a reasonable doubt and that all the 
testimony must be considered. In the instant case the Court even 
complied with the language quoted from McKenzie by instructing 
the jurors to acquit appellant if they did not find beyond a reason- 
able doubt that he made the sale in question (Tr. 124-25). 


9 


As in Jones, the jury in the instant case could not have 
failed to understand that the crucial issue was Officer 
Brooks’ identification. 

While appellant is entitled to have his theory of the 
case embodied in the court’s instruction if there is even 
“weak” evidence adduced at trial in support of it, see 
Tatum v. United States, 88 U.S. App. D.C. 386, 391, 
190 F.2d 612, 617 (1951), he may not require the court, 
in effect, to argue his case for him. Lewis v. United 
States, 295 Fed. 441, 447 (1st Cir. 1924). And neither 
may he have the jury instructed in the precise words pro- 
posed by his counsel when the court’s instructions have 
adequately covered the point. E.g., Agnew v. United 
States, 165 U.S. 36 (1897) ; Ramey v. United States, 118 
U.S. App. D.C. 355, 386 F.2d 748, cert. denied, 379 U.S. 
840 (1964) ; Wheeler v. United States, 82 U.S. App. D.C. 
368, 165 F.2d 225 (1947), cert. denied, 333 U.S. 829 
(1948) ; Sisson v. United States, 54 App. D.C. 189, 295 
Fed. 1010 (1924). From the detailed instructions given 
by the trial court in the instant case, it may be fairly con- 
cluded that the jury understood that its primary task 
was to determine if Officer Brooks was mistaken in his 
identification. Further comment by the court could not 
have served to clarify appellant’s theory of the case or the 
jury’s task; however, it was likely, by its repetition, to 
cause individual jurors to sepculate on the court’s own 
view of the evidence. 


Il. The trial court did not abuse its discretion when it 
declined to propound on voir dire examination of the 
prospective jurors the questions submitted by ap- 
pellant. 

(Tr. 111-25; Voir Dire ‘—Tr. 3-7) 


Questions were put to the prospective jurors by the 
court as permitted under Rule 24 of the Federal Rules 
of Criminal Procedure. The broad discretion exercised by 


* Hereinafter cited as V.D.—Tr. 
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the trial judge at common law in handling of voir dire 
examination, see Aldridge v. United States, 288 US. 
308, 310 (1931), was underlined by the Rule which pro- 
vides that the court may “submit to the prospective jur- 
ors such additional questions by the parties or their at- 
torneys as it deems proper.” This discretion as to the 
manner of questioning and the content of the questions to 
be asked, however, is subject to the “essential demands 
of fairness” as the Supreme Court stated in Aldridge v. 
United States, supra. 

The reviewing courts have occasionally held that a trial 
court abused its admittedly broad discretion in this area 
by refusing to inquire about special interests or prejudices 
that were peculiarly involved in the case at hand. For 
example, in Morford v. United States, 339 U.S. 258 
(1950), the Supreme Court held that counsel, in a criminal 
action arising out of petitioner’s refusal to produce cer- 
tain documents before the House Un-American Activities 
Committee, should have been permitted to ask the prospec- 
tive jurors who were Government employees whether 
their “loyalty oaths” would cause them to hesitate in 
bringing back a verdict of not guilty. And in Aldridge v. 
United States, supra, the Court held that the trial court 
abused its discretion when it refused to permit counsel 
for a negro charged with the murder of a white man to 
ask on voir dire whether any of the prospective jurors 
were racially prejudiced against the defendant. Then, in 
the recent case of Sellers v. United States, 106 U.S. App. 
D.C. 209, 271 F.2d 475 (1959), this Court held it an 
abuse of discretion to deny defense counsel’s request that 
the prospective panel be asked if any of them would give 
“more weight to the testimony of a police officer merely 
because he is a police officer” in a case where the officer’s 
testimony was “virtually the entire case for the prosecu- 
tion.” Id. at 210-11, 271 F.2d at 476-77. However, in 
Stone v. United States, 324 F.2d 804 (5th Cir. 1968), 
the Court in 2 moonshine case held that there was no 
abuse of discretion where the trial judge refused to permit 
defense counsel to question the prospective jurors about 
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their personal beliefs in the rule of law requiring the 
Government to prove its case beyond a reasonable doubt 
and in the rule of evidence pertaining to a circumstan- 
tial case.’ And in Alvarez v. United States, 282 F.2d 485 
(9th Cir. 1960), the Court held in a narcotics case that 
the trial judge did not abuse his discretion by refusing 
to permit defense counsel to inquire if any prospective 
juror had sat as a juror in a narcotics case before. 

In the instant case the trial judge inquired whether 
any juror in the prospective panel knew appellant, his 
counsel, or the prosecutor (V.D.—Tr. 3-4). They were 
asked if they knew any of the witnesses whose names 
had been announced, and if they knew anything personally 
or had heard anything about the case (V.D.—Tr. 3-4). 
Finally, the court asked if “any one of you know any 
reason why you cannot fairly and impartially try the 
issues of this case solely on the evidence to be introduced 
at trial if you are selected to serve on the jury?” (V-D. 
—Tr. 4-5). 

Appellant’s counsel requested further interrogation 
of the panel and handed a prepared list of questions to the 
court (V.D.—Tr. 5). The court noted that he had already 
given the first one in the list and returned it to counsel, 
who then explained that some of the requests were not 
repetitious (Tr. 27-28). Counsel did not attempt to re- 
turn the list to the court, but orally requested three fur- 
ther questions. The first related to the jurors’ belief in the 
legal presumption of innocence and the Government’s bur- 
den of proof (V.D.—Tr. 5-6). The second was directed 
to whether any juror had been convicted of a narcotics 
offense (V.D.—Tr. 6), and the last pertained to whether 


* The trial court’s own inquiry as to whether the jurors would 
follow its instructions on these points was described by the re- 
viewing court as “very liberal”. Stone v. United States, supra at 
807: “The trial court did not permit the questioning of jurors 
with respect to propositions of law and its action was a proper one.” 
In the present case appellant’s counsel also requested that the 
trial court propound to the prospective jurors questions about their 
“belief” in the “presumption of innocence” and “proof beyond a 
reasonable doubt” (Tr. 27). 
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any juror had previously been “under investigation” 
(V.D.—Tr. 6). The court declined to propound any of 
these questions to the panel. 

Since it is the function of the trial court to instruct 
the jury on applicable rules of law and the duty of the 
jarors to follow those instructions, the trial court can- 
not be fairly said to have abused its discretion by refusing 
to allow inquiry on voir dire into the jurors’ personal in- 
clinations toward these propositions of law. See Stone v. 
United States, supra. And because those persons selected 
for jury duty must be chosen from “intelligent and up- 
right residents,” as provided in 11 D.C. Code § 1402, it 
was not an abuse of discretion for the judge to decline 
to propound the other interrogatories orally submitted to 
him by appellant’s counsel. 

Appellant contends that all the questions on the list he 
originally handed to the trial judge were “submitted” for 
consideration, and that by handing them back, the court, 
in effect, denied each. See page 16 of Appellant’s Brief. 
But at the trial counsel knew that the court had read only 
the first question, which was repetitive of the court’s own 
inquiry, and, therefore, he orally requested further in- 
quiries to be made. The court ruled on each of the oral 
requests, and there is no evidence to support the theory 
that he would not have listened to all that might have 
been brought to his attention (V.D.—Tr. 5-7). Rather 
clearly, the court expected appellant’s counsel to present 
only those questions from the list that were not repetitious, 
and appellant’s belated attempt to submit the rest of his 
list on the second day of trial and on appeal cannot be 
said to have fulfilled his privilege under Rule 24 of sub- 
mitting for the court’s consideration additional inter- 
rogatories. Of necessity, such request must be made be- 
fore the jurors are selected, and no fair reading of the 
record supports the view that appellant timely submitted 
more than the three requests previously discussed." 


— 


*On the second day of the trial appellant sought leave to file 
his prepared list for the record. The court stated: “I took it for 
granted that what you orally told me the questions were was com- 
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III. It was not an abuse of discretion for the trial court 
to rule that appellant’s inquiry about the undercover 
officer’s practice of filing daily financial reports was 
irrelevant. 


(Tr. 36-87) 


Appellant claims that he was prevented from laying a 
proper foundation for the production of statements under 
the Jencks Act, 18 U.S.C. § 3500. In his brief he states 
that he was not allowed to determine whether Officer 
Brooks filed a financial statement with his superiors that 
related to the September 3rd transaction in issue. See 
page 18 of Appellant’s brief. The record does not support 
this statement. His question only went to Officer Brooks’ 
general practice of filing or not filing daily financial re- 
ports. When government counsel objected to the question 
on the grounds of relevancy, the court sustained the ob- 
jection. Nothing would have prevented appellant from 
properly rephrasing his question to determine whether the 
officer filed such a report with his superiors for the Sep- 
tember 8rd purchase, which was the subject matter of his 
testimony on direct examination. Once before during the 
trial appellant had been advised that his regeusts for 
statements in the Government’s possession should be lim- 
ited to those concerning the September 3rd transaction 
(Tr. 18) ; subsequent objection to his unlimited quest for 
information concerning Officer Brooks’ practice of filing 
financial reports was, therefore, predictable, and the 
court’s ruling as warranted as it was legally precise. As 
this Court observed in Hardy v. United States, 118 U.S. 
App. D.C. 258, 254, 335 F.2d 288, 289 (1964), relevancy 
of evidence is a subject within the sound discretion of 


plete on its face” (Tr. 28). And of another point: “None of these 
questions [other than the three discussed in the text] were read 
to me and you saw that I was listening to you and not reading 
these questions. I assumed that you were telling me what was in 
them” (Tr. 29). 
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the trial court and it will not be disturbed on appeal ex- 
cept for grave abuse.’ 


IV. The trial court properly denied appellant’s motion for 
a jadgment of acquittal at the close of the Govern- 
ment’s case. 


(See Tr. 9-10, 16, 44-5, 47, 65, 73, 77, 99.) 


a. The sole testimony of an undercover officer is suf- 
ficient to convict of a narcotics offense. 

At the close of the Government’s case appellant moved 
for a judgment of acquittal on the ground that there was 
no corroboration of Officer Brooks’ testimony about the 
alleged sale by appellant (Tr. 77). In support of his mo- 
tion he cited the case of Kelly v. United States, 90 US. 
App. D.C. 125, 194 F.2d 150 (1952), where this Court 
held that corroboration of the circumstances surrounding 
accuser and accused was necessary to a successful prose- 
cation for a verbal invitation to commit sodomy. In 
adopting this requirement, the Court noted that “the likeli- 
hood of false accusations is enormous [in cases of verbal 
solicitation for homosexual purposes] and the harm done 
by failure to convict is relatively very small.” Id. at 129, 
194 F.2d at 154. By analogy appellant asks this Court to 
apply a similar corroboration rule to a narcotics case. 
But the increased seriousness of failing to convict a nar- 
cotics peddler, the unlikely prospect of infiltrating the 
addict’s community, understanding his argot, and gain- 
ing his confidence by pairs to provide reliable corrobora- 


*It was never ascertained at trial if Officer Brooks had made a 


financial 
closed statements filed by the officer with his superiors, as was 
done in Killian v. United States, 368 U.S. 231, 236 (1961). It goes 
saying that no “ritual of words” is requisite to produc- 
Jencks Act statement, Howard v. United States, 108 U.S. 
F.2d 872 (1960), but some demand must be 
seeking production. United States v. Annun- 
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tion, as well as the decreased likelihood of malicious and 
false accusations by trained police officers, militate against 
his position.” 

Two recent cases in this Court have held that no cor- 
roboration of an undercover agent’s testimony is required 
in a narcotics case. Wilson v. United States, 118 USS. 
App. D.C. 319, 385 F.2d 982 (1963) ; Morgan v. United 
States, 115 U.S. App. D.C. 310, 319 F.2d 711 (1963). In 
Wilson v. United States, supra, the Court stated at 311, 
335 F.2d at 983: 


We have heretofore held on several occasions that 
the uncorroborated testimony of a narcotics agent is 
sufficient to support conviction for violation of the 
narcotics laws. 


Rehearing en banc on the corroboration issue, among oth- 
ers, was denied in Wilson v. United States, supra, by a 
vote of six to three. See Powell v. United States, D.C. Cir. 
No. 18,815, decided August 30, 1965, at page 6 of the 
Slip Opinion. 


Most recently in Jackson v. United States, D.C. Cir. No. 
18,597, decided September 18, 1965, Judge Wright, speak- 
ing for the Court, acknowledged that a jury “may convict 
on the uncorroborated testimony of a narcotics agent in a 
narcotics case.” See note 2 of the Slip Opinion. On the 


2 Accusations of sexual perversion have always been carefully 
scrutinized by the courts on the basis of experience showing that 
a malicious mind will find its darkest satisfaction in labeling its 
object a pervert. Experience has not taught the same lesson in the 
area of narcotics offenses where tangible evidence in the form of 
proscribed drugs remains an element of the crime and a hurdle to 
the false accuser. 


1. In Jackson, Judge Wright notes that there is some dissent from 
the proposition advanced by appellee and decided in Wilson Vv. 
United States, supra. However, the apparent reasons for that dis- 
sent, as expressed in Ross v. United States, D.C. Cir. No. 17,877, de- 
cided June 30, 1965, have no applicability to the instant case. The 
disturbing lapse of time between the offense and arrest, which may 
increase the difficulty of defending against an agent’s uncorrob- 
orated testimony, does not enter the picture here since appellant 
was arrested within three and one-half weeks of the sale (Tr. 65). 
And Officer Brooks was an experienced narcotics agent who knew 
Norman Salley prior to the date of the offense (Tr. 9-10, 16). 
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basis of the preceding case authority as well as the sub- 
stantial differences between a narcotics case and a solici- 
tation case, appellee believes the analogy suggested by 
appellant should be rejected. 


b. Officer Brooks’ testimony was corroborated in the 
instant case. 

Under the circumstances of the present case it can be 
fairly concluded that Officer Brooks’ testimony about the 
sale was corroborated. In addition to the six capsules 
of heroin hydrochloride (Tr. 73) introduced at trial and 
received by Detective Somerville from Officer Brooks on 
September 4, 1965, appellant introduced the officer’s note- 
book containing information about the time and place of 
purchase (Tr. 45-47). This notebook, which was intro- 
duced by appellant during the Government’s case-in-chief,”* 
contained an entry for 9:55 P.M., referring to a sale by 
Norman Salley in front of 1328 T Street (Tr. 45). Al- 
though the trial judge had advised appellant that the note- 
book would probably not be admissible at the Govern- 
ment’s request (Tr. 44), presumably because it was in- 
admissible hearsay, appellant chose to offer it into evi- 
dence. It provided the corroboration of Brooks’ testimony 
that he now claims is missing from the case. 


V. The trial court’s comments to appellant’s counsel, in 
all but two instances while the jury was outside the 
courtroom, did not deprive appellant of a fair trial. 


Appellant contends that the trial judge’s comments to 
his counsel during the course of the trial deprived him 
of a fair trial. As this Court recently stated in Jackson 
v. United States, 117 U.S. App. D.C. 325, 329 F.2d 893 
(1964): “There is no way to evaluate his [appellant’s] 


By introducing evidence during the Government’s case-in-chief 

45) appellant ae have waived his right to a judgment of ac- 

at the close of the Government’s case. See Hall v. United 

States, 83 U.S. App. D.C. 166, 168 F.2d 161 (1948), cert. denied, 

334 U.S. 853. The motion was not renewed at the close of all the 
evidence (Tr. 99). 


z 
(Tr. 
quittal 
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claims of undue and prejudicial intervention except by 
an examination of the entire transcript of the trial.” Ap- 
pellant’s contentions appear to be threefold: (1) the jury 
could not weigh the evidence impartially after witnessing 
the judge’s conduct; (2) the court’s comments to appel- 
lant’s counsel impaired his usefulness by throwing him 
off-balance; and (3) appellant was not tried by a disin- 
terested and objective judge. Since the Court in Jackson 
v. United States, supra, found that the jury may have 
been influenced by an “inordinate number of instances of 
extensive examination and cross-examination of witnesses 
and comments by the court,” and the Court in Young & 
Simmons v. United States, —— U.S. App. D.C. ——, 346 
F.2d 793 (1965), found that the jury may have been af- 
fected by the trial judge’s “extensive interference” with 
defense cross-examination, as well as by the remarks he 
made at bench conferences that were possibly overheard, 
it seems helpful to distinguish between those instances 
of alleged prejudicial conduct here which occurred while 
the jury was out of the courtroom, at bench conferences, 
and in open court. 


a. Allegedly prejudicial remarks by the court in the 
jury’s presence. 


(Tr. 18-20, 36-38) 


Appellant complains of only two instances during the 
course of this trial when the court’s remarks in open 
court prejudiced him. On both occasions appellant was 
seeking to lay a foundation for the production of Jencks 
Act statements and, according to this brief, appellant’s 
counsel was made to appeal “foolish as if he were improp- 
erly requesting documents to which he was not entitled.” 
Page $8 of Appellant’s Brief. 

A reading of these two incidents shows that it is hardly 
the stuff of which prejudicial conduct resulting in an un- 
fair trial is made. At one point the court stated that the 
Jencks Act did not relate to an officer’s personal notes and 
went on to say “On further reflection I am sure you [ap- 
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pellant’s counsel} realize that” (Tr. 19). That comment 
may as easily imply that counsel was commendably famili- 
ar with the legal question at hand as that he was trying 
to use chicanery to get at something to which he was 
not entitled. See page 33 of Appellant’s Brief. And, al- 
though the court did later say that he would not hear 
argument on elementary matters that merely serve to 
prolong trials (Tr. 36-87), he was shortly thereafter 
overruling an objection by the Government counsel and 
sustaining appellant’s right to ask Officer Brooks if he 
had given any statements to the “Grand Jury Secretary” 
(Tr. 38). 


b. Allegedly prejudicial remarks by the court at bench 
conferences when the jury was present in the court- 
room.* 


(Tr. 28-29, 79) 


When defense counsel submitted a prepared list of re- 
quested instructions for the jury, the trial judge asked 


both counsel to approach the bench and he then explained 
that a “Manual on Jury Instructions” was not appropri- 
ately cited as authority for the instructions it contains. 
In the court’s words, “it is just a form book” (Tr. 79). 

Earlier in the trial appellant’s counsel had attempted 
to file for the record on appeal the voir dire instructions 
he had not submitted to the court before the Government 
opened its case (Tr. 27-32). The jurors resumed their 
seats in the jury box during the episode but they were im- 
mediately excused by the court. Of the five sentences 
spoken while the jury was in the courtroom no one by the 
court or appellant’s counsel could have materially in- 
fluenced the jury against appellant in a ‘guilt by lawyer’ 
type reasoning. Of course, appellant did not then main- 
tain that the jury overheard any of these statements, and 
neither does he make that allegation now. 


23 Unlike the case of Young & Simmons v. United States, supra, 
appellant here does not allege that any remarks by the court at a 
bench conference were overheard by the jurors. 
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The isolated incidents complained of by appellant hard- 
ly suggest the conclusion that the judge’s conduct denied 
Norman Salley a fair trial because the jury heard de- 
grading comments made to his attorney. And, if the jury 
was by no stretch of the imagination unfavorably influ- 
enced towards the defendant, as appellee contends, then 
only two grounds for reversal remain, namely that de- 
fense counsel was so thrown off-balance by the court’s 
remarks to him privately that he could not defend his 
client, and, secondly, that appellant was not tried to an 
impartial and objective judge as is his right under Billect 
v. United States, 87 U.S. App. D.C. 274, 184 F.2d 394 
(1950). 


c. Allegedly prejudicial remarks by the court to appel- 
pellant’s counsel when the jury was not present in 
the courtroom. 


(Tr. 


The remaining allegations of prejudice on the part of 
the trial judge occurred out of the jury’s presence. When 
appellant tried to file a written list of votr dire requests 
on the second day of trial, and presumably for purposes 
of appeal, counsel himself stated that he did not think 
he had made his objection clear about the court’s handling 
of the voir dire (Tr. 28). When the court noted that he 
had not been asked to propound the fourth question on 
the list, the following colloquy occurred: 

MR. MARTIN: Quite correct, Your Honor, oral- 
ly, but I did hand Your Honor this list and you 
handed— 

THE COURT: I know, but I assumed you weren’t 
misleading me when you gave me the oral—when you 
orally told me what the questions were. 

I don’t like your attitude. 

MR. MARTIN: Your Honor, I assumed that when 
ae them back to me you had denied it. (Tr. 

at y 


%¢ The jurors had just come into the courtroom during this col- 
loquy, but they were immediately excused (Tr. 28-29). 
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The court then asked counsel if he were trying to trap 
the court into error (Tr. 29). Counsel for appellant per- 
sisted: 


MR. MARTIN: Did I not hand them to you, Your 
Honor? 

THE COURT: I gave them back to you, and don’t 
talk back to me or I will hold you in contempt of 
court. (Tr. 30.) 


Only at this point did the court, in the absence of the 
jury from the courtroom, offer his criticism of the George- 
town Legal Intern Program (Tr. 30-32). 

Several other instances are complained about but each 
seems sharply out of focus in Appellant’s brief. For ex- 
ample, he says his counsel was “admonished” and “ec- 
tured” on the ethics of signing his name, followed by the 
explanation that he was “appointed by the Court.” See 
page 34 of Appellant’s Brief. But the judge merely point- 
ed out that he preferred no explanation of that sort and 
concluded his remarks with the comment: “This is not a 
very important matter... .” (Tr. 24). 

After the jury had retired at the close of the case and 
the court was considering which of appellant’s instruc- 
tions to give, it was pointed out to counsel that Officer 
Brooks was not a paid informant; rather, he was an un- 
dercover officer of the Metropolitan Police Force as the 
court explained (Tr. 101). Judge Holtzoff continued: 
“And you may not refer to him in your argument in any 
other manner than a member of the Police Force or words 
to that effect. He is not a paid informer” (Tr. 101-02). 


15 In United States v. Liss, 137 F.2d 995, 999 (2d Cir.), cert. de- 
nied, 320 US. 773 (1943), Judge Learned Hand wrote in terms ap- 
posite to the present episode: 

It may perhaps have been true that at times his manner 
was not as urbane as could have been wished, and counsel may 
have occasionally smarted under his admonitions; but we can 
find no evidence that he improperly cut short their examina- 
tions, and certainly none whatever that he expressed even in- 
directly any opinion as to the guilt of the accused. 
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Counsel for appellant noted an exception to this ruling 
by the court (Tr. 102), and in his summation he stated: 


Now, who is Private Brooks? A Metropolitan Po- 

sar aay paid undercover agent. (Summation 

The court interrupted and corrected counsel in this re- 

gard (Summation—Tr. 10). Surely this incident closes 

the door to appellant’s contention that he was so “un- 

nerved” or “off-balance” that he could not devote his best 

talents to the defense of his client. Beyond per Adventure 

he was choosing his defenses and arguments without fear 
of the court’s rulings or instructions. 

In Kelley v. United States, 314 F.2d 461 (6th Cir. 1963), 
relied upon by appellant here, the trial judge had twice 
threatened to hold the defense attorneys in contempt; both 
times the court’s remarks were heard by the jury and the 
possibility of prejudicing the defendant’s side of the case 
“was a real one.” Also, the public nature of these rebukes 
to the defense attorneys increased the likelihood that they 
would not be able to “devote their best talents to the de- 
fense.” The private nature of the court’s criticism in the 
instant case, the fact that appellant’s counsel was persistent 
in urging what he thought proper, and the fact that he in- 
sisted on characterizing Officer Brooks as a “paid under- 
cover agent” in summation, and after warning by the 
court, strongly suggest that he was not “unnerved” by any 
conduct of the trial judge. Because this is a claim that 
will always be easily invoked by unsatisfied defendants, 
and because it does not allege some prejudicial effect in 
the mind of the trier of fact, but relies upon the convo- 
luted reasoning that says counsel was affected by the 
court’s conduct, and then counsel’s efforts were less ef- 
fective with the jury, and therefore the accused was de- 
nied a fair trial by the court, it should be received with 
unusual caution. Cf. Viereck v. United States, 76 U.S. 
App. D.C. 262, 279, 180 F.2d 945, 962 (1942). 

Finally, appellant claims that the cumulative effect of 
the trial judge’s conduct throughout deprived him of his 
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right to have the trial conducted by a “disinterested and 
objective participant.” See page 42 of Appellant’s Brief. 
The only measure of his contention must be found in a 
transcript where the following occurred: 

(1) All potentially prejudicial admonitions to counsel 
were given outside the jury’s presence. 

(2) The court explained that the notebook corroborat- 

ing Officer Brooks’ testimony would not be admis- 
sible on Government request (Tr. 44). Defense 
counsel nevertheless chose to move it into evidence 
during the Government’s case-in-chief. (Tr. 45) 
In summation, the court overruled Government 
counsel’s objection to the defendant’s argument that 
the Government should have called the informant, 
oe for corroboration. (Summation—Tr. 12- 
1 
Defense counsel was permitted, at his convenience, 
to recall Officer Brooks for further cross-examina- 
tion. (Tr. 59-60) 
The court tried to warn defense counsel of the 
danger in asking Officer Brooks to identify all the 
persons in a photograph, allowing the officer to 
show the jury how easy it was for him to point 
out the defendant in a crowd. (Tr. 49) 

(6) The court allowed counsel’s quest for Jencks state- 
ment given to the Grand Jury Secretary—over 
Government counsel’s objection. (Tr. 38) 

(7) The court would not allow Government counsel to 
aces the cross-examination of Officer Brooks. 

» 2, 


Without becoming an advocate for Norman Salley, the 
trial judge did all possible to protect his interest—even to 
the point of giving advisory rulings on the Government’s 
inability to introduce certain evidence and calling defense 
counsel’s attention to the danger of embarking upon at 
least one line of inquiry—as the foregoing examples il- 
lustrate. Admonitions to defense counsel were given, in 
the preferred way, outside the hearing of the jury so as 
to minimize the possibility of stigmatizing the defendant. 
See United States v. Ross, 321 F.2d 61, 66 (2d Cir.), cert. 
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denied, 875 U.S. 894 (1963). Unlike Jackson v. United 
States, supra, the trial court conducted no extensive ques- 
tioning of witnesses in the present case; nor was there 
continual interruption of defense counsel’s cross-examina- 
tion as in Young & Simmons v. United States, supra. On 
balance, the trial judge’s participation in this proceeding 
suggests that he was commendably alert to the pitfalls 
faced by the appellant, and that he, as a judge, did as 
much as he could to steer the defendant clear of them. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


JOHN C. CONLIFF, JR., 
United States Attorney. 
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